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IN THE DISTRICT COURT OF THE FIFTH JUDICHAL; DISTRICT O TIIE
STATE OF IDAHO, IN AND FOR THE CO @ AR

IDANO GROUND WATER
APPROPRIATORS, INC, MAGIC
VALLEY GROUNDWATER
DISTRICT and NORTH SNAKFR
GROUND WATER DISTRICT,

Case No, CV 2007-526

ORDER DISMISSING APPLICATION
FOR TEMPORARY RESTRAINING
ORDER, COMPLAINT FOR
DECLARATORY RELIEF, WRI'T OF
PROHIBITION AND PRELIMARY
INJUNCTION

Plaintiffs
VS,

1DALIQ DEPARTMENT QF
WATER RESQURCES and DAVID
TUTHILL, IR, IN HIS OFFICIAL
CAPACITY AS DIRECTOR OF
THE IDANO DEPARTMENT OF
WATER RESOURCES,

Defendants,
and

BLUE LAKES TROUT FARMS,
INC.; CLEAR LAKES TROUT CO.,
INC.; ANITA K, HARDY; RIM
VIEW TROUT COMPANY, INC.;
JOIIN W. “BILI" JONES, JR, and

" DELORES JONES; CLEAR
SPRINGS ¥OODS, INC.; RANGEN
INC.; AMERICAN FALLS
RESERVOIR DISTRICT NO, 2;
A& IRRIGATION DISTRICT;
BURLEY IRRIGATION
DISTRICT; MILNER
TRRIGATION DISTRICT; NORTH
SIDE CANAL CO.; and TWIN
FALLS CANAL €O,

Intervonors.
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PROCLDURE
1, This maiter came befors the Court putsuant Lo an Application for Temporary Restraining

Ordder and Creder to Show Cause and Complaint for Declararory Relief, Writ af Prohibition,
Tenporary Restraining Order and Preliminary Injunction Gled May 7, 2007, through counscl,
by the Idaho Ground Water Appropristors, ¢/ al. On May 31, 2007, the case was assigned to this
Court baged on the disqualification of the Honerable John Putler.
2. Malions to intervene were liled by Clear Springs Foods, Inc,, Blue Lakes Trout Farm,
Ine., ¢f al.y Rangen Ine., John W, “Bill” Jones, Ir. and Delores Jones and American Falls
Reservoir District #2, et ol (“Sorface Water Coalition™). The motions to intervenc were pranted
via a separate ordar issued June 1, 2007.
3 Moltions 1o dismniss weee filed by the Idaho Department of Water Resources and the
various intervenoars, alleaing farer alia: the Court’s lack of jurisdiction for failure 1o exhausi
adminisirative remedics, ‘
4. A hesring was held on the malter on June 6, 2007, wherein the Court granted the motions
to dismiss and dismissed the action without prejudice, and to avoid furlher delay, stated the basis
for iis decision on the recard in open coust,
i1,
ORDER
THEREFORE, for the reasons stated on the record in open court, 4 copy of the tianscript
of the Court's aral ruling i attached horeto, ithe Motion to Dismiss is granted and the
Applicaiion for Temporary Restraining Ovder, Complaint for Decloratory Relief, Writ of
Prohibition and Pretiminary Injunction is dismissed without prefudice.
RULE 84(b) CERTIFICATE

With respeet (o the issues determined by the sbove judgment or order it is herchy
CERTIPIED, in accordance with Rule 54(b), LR.C.P., that the court has determined that there g
no just reason for delay of the citry of a final judgment and that the courl hag and does herchy
direct that the above judgment or order shall be a final judgment upon which exceution may
issue rmd an appeal iy be taken as provided by the Idaho Appellate Rules.

SROER DISMBSSING APPLIUATION FOR TEMIORARY

RELIEF, WRIT OF PROIIBITEON ANt 1 RESTRAINING ORDER,

RELIMINARY INJUNCTION VOMPLAINT FOR DECLARATORY
Fage 2 of3
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IT 18 SO ORDERED,

Daled June 12, 2007,

HONORABLE JOTIN M. MRLARSON . o
Dvistrict Judpe _‘ “_: -=Z ._ zi

ORDLER THSAISSiNG APPLICATION FOR TEMPORARY RESTRAINING DRDER, COMPLAINT FOK NECLARAVORY
RELIFF, WRIT iy PROITITION AND FRELIMINARY INIINCTION

Pago 3uf'3
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Fage 1
1 THE COURT:; We're on record in Case Number CV

2 200%-526¢, ldaho Ground Appropriators and others, vergsus

3 Idaho Department of Water Resources. The parties are

4  pregont with ¢ounsel -- ox I should say that c¢ounsel for

2 the parties are present, as are counssl for the

6 intervenura. I am prepared to rule from the bench in this

7 matter and I will do so at this time.

g The doctrine of prior appropriation has been the

e law in Tdaho for over 100 years. It is set forth in our
10 State Constitution at Arkicle 15 and in our statutes at

11 Tdaho Code Section 42-106, which was enacted in 1594,

12 Prior appropriation is a just, altheough sometimes harsh,
13 method of administering water rights here in the desert,
14 whore tﬁe demand for water offen exceeds water available
15 for supply. The doctrine is just because it acknowledges
16 tha rcalty that in times of scarolty, if everyone wore

17 allowed to share in tho rosource, no one would have anough
la for their needs, and so‘first in time - first in rieht is
18 the rule. The doctrina ls harsh, because when it i1s
20 applled, junior approprilators may face economic hardship or
21 evan ruin.
22 I‘say these things in an introductory way so the

23 parlies and other people who may be interestad will know

that [ know the possible conseguences of my ruling today,

25 and I do not take this decision or its consequence lightly,

.....
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1 huvit s a docision that I belleve to be mandated by Taw, 1 ground watar pumpers appearad In defense of tho Dlrectar's
2 My declsion today is based sirmply and solely upon the fact 2 application of the rufes, including an argument that the
3 thar the plaintiffs have rat exhausted their agministretive 3 surface water usars must first exhavst thelr administrative
4 remedics. 4 remadies hefore Eaaking judichal review. In its apening
5 I do agran that there may be soma colorable 5 brief an appeal IGWA argued: Moreover, tha lenistature
6 defenses, such as reasonable pumping levels, futle call -6 already has specified the process fer resolving challenges
7 and reasonableness of divarelon. ‘This, bowever, lsnotthe | 7 o such unlawful agency action. The proper procedure is
B procecding in which those seucs showld be raised. In 8 through judictal review, purswant to the Administrative
5 Amerlcan Falls Reservoir Districk Number Two versus Idesho | @ Procadures Act, Tdaho Code Sertion 67-5270; not a
10 Department of Water Resourees, 143 Idaho 862, Inacase |10  collateral altack as the plaintiffs have undcrtaken here.
11 decided in March of this year, clted by the parties, the |11 The APA alse containg entiro sections on agency
12 court dealt with strikingly similar eircumstances: A 12  hearng procedures, avidance, and other celatod matters,
13 declaratory judgment aclion braught while an admipistrative [ 13 9. Tdsho Code Sections 67-5242, hearing progedure; and
14 procecdlng was pending, In Amarcan Fallz Na. 2 it was 4 §7-5271, evidence, The Department applias these as part of
15 surface walsr users challenging the manner and process by {15 s rules. The district court's appreach tosses out
16 which the Direcior responded Yo & detivery call poatnst 1& administrative law, end quate.
117 ground water pumpers. The surface water users contended | 17  That's from the affTdavit of Mr, Arrington,
18 ihat tha Director'’s respanse was contrary to law and 18  Exhiblt [ to the IGWA opening brief, page six.
19 uitimately unconstitutional. Although both the surface 19 Apparently the Supreme Court agreed with IGWA, '
20 water users and the ground water pumpers, inchuding Idaha | 20 halding that adminlstrative remedies must be cxhausted |'
21 Ground Water Users Association, reqitested a hearing bofors | 21 belore evan consttutional ssues can ba raised bofore the
22 the Directar, prior to the hearing being conducted the 22 District Court, unless thers is B facial challerge, The
23 surface waler usars filad an acton for declaratory relief Supreme Coutt held, quate: Important palicy consldarations
24 challenging, amang other things, the constitutionally of underlia the requirerment for exhausting administrative 1
25 the rules of conjunctive management: Tha very same rules remedizs, such as providing the apportunity for mitigating |
Page 3 : Page 5 |
1 which gavern the Director's respansa to this call. 1 or curing errors without Judielal Interventlon, deferring
2 In Apnerican Fails No. 2 the court reaffirmed the 2 tothe adminstrative processes established by the
31 long-stinding-genorl reguirernent that a party not seek 3 legislature and the administrative body and the sense of '
4 doclaratory relief until adminlstrative remedias have boen 4 eamity for the quasi-judiclal functions of the
E  exhauttd unless that party Is challenging the rula's 5 administrativa body, That's from Amerlcan Falls No. 2,
B fadal constifutionality. The court ralied on Idaho Cade & quoting White versus Bannock County Commissionors, 130
7 Sectlon 67-5271 and the Regan versus Kootenai County Case, | 7 Idaho 396, at 401 - 402,
8 140 Idaho 721, @ 2004 case. B Frankly, thls Court, despite the differencas
] In e chiie Aow befara g court, IGWA, Tl | 9 pointed out by tha plaintiffs, has difficutty in
10 refar to it as both parties have rofared to it - Ideha 10  meaningfully distinguishing Ameriean Falls No. 2 and the
11 Ground Water Approprintors Assoclation by Its aerorym - 11 instant casc, Althaugh Amerlcan Falis No. 2 dealt with a
12 initially requested a hearing before Whe director. The 12 constitutiona! challenge, the underlying principles ara the
13 heating was placed en held when the constitutional 13 same, and the Supreme Court defined the scope of the
14 challengns to the rules of canjunctive management was 14 exceptions to the exhaustion of administrative remadies
15 relsed In American Falls Na. 2, Finally, because bath 15 requirement, The essence of what was at [2sue in American
16  casas Invalved application of the same rules, after the 16 Falls No. 2 was the manner in which the Director respanded
37 Supreme Colrt lesued ks puling In Ametizan Falls No, 2, 17 totha delivery call. Although the action was arguad and
18 the Diractor Issued & notica of potentizl curtsilment on 18 analyzed as g facial challenge, the Supreme Court held it
19 May 10, 2007, aimost @ month ago. Instead of re-hoticing 19 was an as-applied challange, and It held that an ag-applied |,
20 orrequesting inmadlate hearing befare the Director and 20 challenga did nat. provide an exception to tha exhaustion of
;; :':g::\g ,.‘t: :Ll;j:.:,:.:i ;-.m‘r:.::si;, IGWA filed tha Instant 21 the administrative remadias requirément.
23 flal"'ildn‘ilﬂistr‘i.\l:i\:a mmrfj o ; n?;nm: :n:;zlaﬁd a | 22 The court reasoned, quote: To hald atherwise
24 defenses raised, ¢ claims an ;3 :2:211"1;11?:: l;r,ufat f part):‘ whase grievance presents Issuas of
25 Tronicall : pplications af rules or poiicies could
I ¥, In,A,TJ Iean Falls Na. 2, IGWA and the 25 nonetheless bypass his administrative remadies ang g0 :
. ' o ' o — e e —— - — _l' .

2 (Pages 2 to 5)
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L stralght to tho eourthouse by tho simple expedient of 1 not porswasive.
2 raising a constitutional lssu, Agaln, from Amarican Falls | 2 As noted bt the beginning of my comments, tha
3 No. 2, ¢lting Foremost Insurance versus Public Service 3 prier appropriatian doctrine sometimes leads 14 a harsh
4 Commisgion 985, 5,W, 2d 793, 4 result, but it is just. IF the court were to blaek (g
5 Although IGWA has nat framed tha lssuos [n terma | 5 action now, every propasal curtaltment would first be
& of a constibutional challenge, it is nonatheless ralzlng & decded n tha courts Instead of whare the legislalure
7 Issues pertaining to the perceived misapplication of riles, § 7 ntended: At the Idahe Department of Water Resaurgos, We
B and ralsing [ssues of fact and law, which acearding to the | 8 wowld have Judicial administratien of water rights.
9 holding In American Falls No. 2, must first be ruled on by | 9 Perhiaps If the American Falls Case No. 2 had not
10 the adrrinigtrativa agency prior to seeking judicial review, (10 taken place and thera was not a five-year curtailment ptan
11 The surface water users In Amerlcan Falls Na, 2 11 alrendy in place; and IGWA was being notiflad of the
12 ralsed issues pertaining to the lawfulness of the 12 curtallment for te first ime after tha planting seasan
13  Direclor's respansa to o defivery call. Thay simply 13 had already commenced; and if the right to a
14 gsgerted that the infirmaties rose o the lovel of 14 pre-curtaliment hearing wers plainly established; and if
15 constintional proportions begause of the praperty rights | 15 IGWA did not have the remedy of mandamus; or porhaps other
16 @t stake, Utimately, tha district court in that caso 16 remedies such as tho judicial review mentioned, perhaps
17 applied a faclal challenge analysis because the Director's | 47 then their argument that Justice requires an exceplion to
18  acHons, althouah alleged to be contracy to law, were 18 avhaustion of administrativa ramedias would have more
19 consistant with the conjtinctive managsment rufes, 19  mant. _
20 Nonetheless, the Supreme Court refectad tha 20 The plalntitr's claim that the Directar has
21 so-called hybrid approgch that is as applied in the facial |21 axceedad his authotlty is also without merit. Tha fact is
22 challanga and held that adminlatrative remedios must first | 22 that we do not yet knaw whal the Director will do. The
23 be exhausled, The rasult of the holding Is that whether a | 23 question of the Dirgetar's aulharity must first be ralsed
24 party raizes logal or factual issues, or allegas that such 29 in the adminiztralive progeeding. Tdahe Code Secllon
25 issuos rise to the level of on ps-applled constitutienal 28 42-602 vests the Director with the authorily to distribute
Page 7 Page 9
1 challenge, adminlstrative remadles must first be exhausted, 1 waber from all nabural sources within 2 wator district in
2 IGWA hag rajscd two exeepiions to She exhaustlon ¢ uccordance with the prior appropriation doctring, All the
3 of administrobve remedles doctrina that wera mentioned, 3 rlghts at {ssua hava baan reported or adjudicated and have
4 but not disdussed by the Supreme Court In Amorlcan Falls 4 baen Inchuded within a water distriet,
5 Ne.2. The first bring: When the interest of justice so 5 As far as the operation of the, ground water
& roquire; and the second being: When tha agency Is acting & management act, Idaho Code Saction 42-237 (), ot seq., and
7 oupwstda (he scope of its authority. Ag I mentioned a 7 Idaho Codo Seclion 42-602 and 607, the colrt will direct
8 marment ago, IGWA was a participant in the American Falls 8 TGWA's attention to its analysls In its own appeliate hrief
9 Ma. 2 casa and even advocated dismiksal of the ¢ese bacausa | 9 In the American Falls No. 2 case, wheraln IGWA assorted
10 surface water users had fallad Lo exhaust administrative 10 that the two processas were Indepandant of ench other.
11 rgmedes, The Supreme Cabrt affirmed IGWA's position, 11 Epaclfically, quate: The rules embody the broad concepts
12 The court has difficulty finding the justice 12 of tha act within the context of the department's
13 requlred for that axception to exhaustion of administratiye 13 traditional contested caso process; rathar than the greimd
1% remedies doetring when IGWA has taken one poaltion Inena | 14 water board proceeding. The baard procass remalns
15 proceading and then adoptod tha axact oppasite pasition In | 18 independently avallable under the act, It's In the
18  a cimllar proceeding, Invalving slimilar tssues. 16 affidavit of Mr. Aringtan, Exhibit I, the IGWA spaning
17 The court hag consldered the justice of the 17  brief, phge 11. :
18 plaintifi's causa. The timing of tha proposed curtailmant 18 17 the plaintiffs desire & pearing and if the
19 sheuld not have come as a surprise. This cos= hos heen 19 Director falts to conduct that hearing, talr remedies may
20 gaing on ginca 2005, the eurtailmanc was part of a 20 Include mandamus, possibly judicial raview: Neta request
;é fNﬂl:‘ﬂI‘:!?r'mmsed-In curhni!m@.nf, ant it had only been pur 21 that this court decide the |ssues that they belleve should
= ;:rca :h zsn :2:. lT:(L‘;t ::: gﬁ- lﬁ;mf:can r—‘a‘rf:; No. 2 case. 21 haye been declded [n t‘he ad_mlnfstratlve proceeding.
24 jumlc'c reduire the co:m'm L‘mimu?h:r?m . th ” e (i action prr-_wldes a text book cae
25 Pepartmont befors exhaustion ad:nlnlstraunw gl 24 In support of the need for exhaustion of adminlstrative
ve remadivs, is 25 remediez, To date the Director has not ruled on the
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undeutying clalms and defensss, But desplte the fact that
the sama glaims, issues and dafenses ara raised in at laast
three different jurlsdictions, the exhaustion requirement
avaidts forum shopping, avaida dediding cases on a placemeal
hasis, and avolds incansistent rullngs on the same issues;
and, frankly, 't avolds inconsiskent arguments made by tha
same parties In differant forums.

The court Bnds Atnerican Falls No. 2 to be
directly on point In this mpatter: Accordingly, it is the
dacislon of this court, and it is heraby ordared, that the
defendani's motion tb dismlss I§ granted without prejudice
as Lo refiling after completlon of tha administrative
proceodings, as required by Idahe Code Section 67-5271 In
the Amarican Falls Reservalr District cage,

Because the underivlng complaint has bean
dismissed, tha plaintiffs cannat show that they are
qrititled ta a tamporary restralning order or @ preliminary
tnjunclion In this ¢age, Tha TRQ s therefore dissolved
and the court shalt not issue a preliminary injunction in
this nmtter,

That contludes the cort's order In this casa.

The court, of course, doosn't have any
jurizdiction at this polnt to bali the Director what to da,
but Mr, Rassler, I'm just going to suggest that the
hearings on thase matters of law shoulld be conductad with

15

Page 14
dispatch, These folks hove a right to a hearing, and
Unless thut's done, we'ra Just going to be back hers, And
i It happons that it really can't be dena untll later in
tha =umimer or In the fall, then cartainly the Director
would sea to It that the matters are concluded
expeditiously sa wa'ra not back here next spring, perhaps
after the crops are planted again, As I sald, I don't have
jurisdiction to order that, I wouldn't presume ko do sa.
I'm hoping that what Tve said will be enough, The court
will enter & written order In this matter and judament will
b certified as a final fudgment so that appeal may
procead,

Is ther anything further from the plaintiffs in
this matler?

WA b o

4 (Pages 10 to 11)
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